THE City oF San DieEco

Report 10 THE ity CounaiL

DATE ISSUED: January 24, 2011 REPORT NO: 11-018
ATTENTION: Natural Resources and Culture Committee
SUBJECT: Termination of City-Provided Waste Collection Services in Areas

Covered by Hold Harmless Agreements and Recommendation to
Terminate Commercial Collection Services

REFERENCE: 1) Report to City Council Budget and Finance Committee dated
November 10, 2010. Report Number 10-142
2) Memorandum of Law dated October 23, 2009; Subject: Termination
of Refuse Collection Services Provided Pursuant to Hold Harmless
Agreements; Responsibility to Service NTC Naval Housing
3) Memorandum of Law dated July 19, 2006; Subject: Small Business
Enterprise Refuse Collection Requirement Under People’s Ordinance

THIS IS AN INFORMATIONAL ITEM ONLY. NO ACTION IS REQUIRED ON THE
PART OF THE COMMITTEE.

STAFF RECOMMENDATION: Accept the report.

BACKGROUND:

The People’s Ordinance, San Diego Municipal Code (SDMC) §66.0127, provides that
“Residential Refuse” shall be collected, transported, and disposed by the City at least once each
week, that the City shall not enter upon any private property to collect any refuse except in the
case of public emergency or pursuant to a hold harmless agreement in effect on November 4,
1986, and that the City shall not collect “Non-Residential” Refuse except from certain small
business enterprises if authorized by the City Council. Refuse collection services include
curbside collection of recyclable materials and yard waste, where cost effective to do so, for
diversion from landfill disposal to comply with AB 939 and the City’s environmental
stewardship goals. The City currently provides refuse collection to 304,000 residences and
businesses, biweekly recycling to 257,000 residences and yard waste collection to 191,000
residences.

Hold Harmless Agreements

Refuse collection services are currently provided by the City at no cost to 102 residential
developments accessed by private streets and rights-of-way under “Hold Harmless Agreements™
entered into between 1964 and November 1986. The City entered into the Hold Harmless
Agreements as a courtesy to residents whose properties were located on private streets and alleys



public street for collection. The Hold Harmless Agreements essentially permit the City to travel
over private property for purposes of collecting refuse from these residents and limit the City’s
liability for personal injury or property damage arising in connection with those collection
services. They were granted on a case-by-case basis after City staff determined that collection
operations could be performed safely. An amendment to the People’s Ordinance, approved by
the electorate on November 4, 1986, precludes the City from entering into any further Hold
Harmless Agreements after that date.

All Hold Harmless Agreements contain a clause permitting either party to terminate service with
at least seven days advance written notice. The Mayor, or his designee, has the authority to
terminate the Hold Harmless Agreements on behalf of the City (See attached opinion from the
City Attorney’s Office.) The residential collection provided under the existing 102 Hold
Harmless Agreements is an optional non-core service provided to some members of the
community. As such, the Mayor intends to terminate all Hold Harmless Agreements and
discontinue this non-core service effective July 1, 2011.

The 102 Hold Harmless Agreements cover approximately 14,200 residential units located
throughout the City. Some units covered by these Agreements have addresses on and abut public
streets, and may qualify under the People’s Ordinance to receive City-provided waste collection
without a Hold Harmless Agreement if they set their containers out for collection on the abutting
public street.

A summary of the distribution of affected residential units is as follows. A complete listing of
the active Hold Harmless Agreements is attached to the report.

Council District Day of Collection | Hold Harmless Agreements | Residential Units

1 Monday 23 2,785

1 Tuesday 3 819
Total Dist. 1 26 3,604
2 Monday 9 1,421
Total Dist. 2 9 1,421

3 Thursday 1 27

3 Friday 2 306

Total Dist. 3 3 333

4 Wednesday 1 57

4 Thursday 4 829

4 Friday 2 174
Total Dist. 4 7 1,060
5 Tuesday 26 3,565
Total Dist. 5 26 3,565
6 Wednesday 11 2,099
Total Dist. 6 11 2,099

el Friday 7 711

Total Dist. 7 7 711
8 Thursday 13 1,409
Total Dist. 8 13 1,409

Totals: 102 14,202*

* Includes units that may abut public streets and continue to qualify for service

About one-fifth of all San Diego housing developments located on private streets have City
provided trash and recycling service under Hold Harmless Agreements. Notices of termination
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shall be mailed to Home Owner Associations (HOA) and Property Management companies for
the affected housing developments in early February. Notice will be provided to the Association
who entered into the Agreement on behalf of their residents. These entities will then have four to
five months to notify residents and negotiate a smooth transition to a private service provider. Of
the twenty-one exclusive franchised haulers in San Diego, fourteen provide residential waste
collection in San Diego. Residential waste collection is typically around $20 per month,
according to the 2010 Solid Waste Rates Survey for the San Diego Region.

Hold Harmless Termination Implementation Timeline

February 2  Informational report to Natural Resources and Culture Committee
February4  Notice of Termination mailed to HOAs or Property Management firms
March—April Outreach to Home Owner Associations

March 2 Second informational report to Natural Resources and Culture Committee
July 1 Termination of City provided collection services

Commercial Collection Services

Approximately 4,621 businesses currently receive City-provided refuse collection services at no
charge. Municipal Code § 66.0127 states “The City shall not collect Nonresidential Refuse,
except that Nonresidential Refuse from a small business enterprise may be collected by City
forces if authorized by the City Council and limited to once a week service in an amount no
greater than one hundred fifty percent (150%) of the refuse generated by an average City
residential dwelling unit.” The code also broadly defines a “Small business enterprise” as a
commercial establishment providing sales and services to the public and licensed or taxed by the
City.

Twenty-one non-exclusive franchises have been awarded for waste collection in the City of San
Diego. Some businesses serviced by City forces supplement other waste collection services
contracted with private providers.

The City Council, by ordinance, may eliminate commercial collection services to small businesses
(See attached opinion from the City Attorney’s Office.) The Mayor will recommend termination of
City-provided business collection services as part of the upcoming budget proposals.
City of San Diego Commercial Customers
Council District Number of Business Locations
1 410
2 1,807
3 1,209
4 158
5 6
6 181
7 285
8 565
Total: 4,621




Commercial Collection Termination Implementation Timeline

February 2  Informational report to Natural Resources and Culture Committee

March Outreach to Business Community

March 1 Letters mailed to business customers

March 2 Action Item report to Natural Resources and Culture Committee
April 19 Termination ordinance item on City Council docket

May 3 Second reading of termination ordinance

May 13 Notice of Termination mailed to businesses

July 1 Termination of City provided commercial collection services

Environmental Review

The Hold Harmless Agreements were not subject to CEQA review upon issuance because they
were not “projects;” rather, they were administrative actions involving general policy and
procedure making. Staff investigated the request, determined if trash could be safely and
efficiently collected, and Agreements were signed by the Department Director allowing
provision of service. The Agreements include the phrase “said agreements may be terminated at
any time, upon giving of seven days written notice.” Likewise, termination is an administrative
matter, based on newer policies and procedures given current fiscal, safety, liability, fairness, or
other considerations.

The City’s Municipal Code specifies that “/t]he City shall not collect Nonresidential Refuse,
except that Nonresidential Refuse from a small business enterprise may be collected by City
Forces if authorized by the City Council and limited to once a week service in an amount no
greater than one hundred fifty percent (150%) of the refuse generated by an average City
residential dwelling unit.” In the past, the City Council has allowed collection of waste
generated by small businesses as an administrative matter. However, provision of this service
has diverted funds from other public services. It has also resulted in City truck routes
overlapping private sector collection routes. Current funding priorities have shifted to essential
services, resulting in the elimination of many optional services. Allowing the City’s franchised
haulers to collect commercial waste will reduce the number of trucks the City must provide. It
will provide a reduction in overlapping routes, improving collection efficiency. This general
policy of focusing on essential services necessitates changes to procedures, including withdrawal
of City service from commercial enterprises.

Labor Considerations

The Mayor’s office shall initiate Meet and Confer with AFSCME Local 127 to discuss employee
impacts.

FISCAL CONSIDERATIONS:

Termination of refuse, recycling and yard waste collection services to units covered by Hold
Harmless Agreements may save the General Fund approximately $675,000 and the Recycling
Fund approximately $15,000 annually, inclusive of reduced recycling commodity revenue each
year. The service termination may increase franchise fee revenues to the General Fund by
approximately $190,000 annually since the refuse would be collected by Non-Exclusive
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Franchised Haulers. Units continuing to receive service due to their location on a publicly
dedicated street would slightly decrease these savings estimates.

Eliminating commercial collection may reduce annual costs by approximately $300,000 in the

General Fund and generate approximately $80,000 in additional franchise fee revenue to the
General Fund.

PREVIOUS COUNCIL and/or COMMITTEE ACTION:

Informational Report 10-142 was presented at the Budget and Finance Committee on November
10, 2010.

COMMUNITY PARTICIPATION AND PUBLIC OUTREACH EFFORTS:

The City has met with the City’s franchised haulers to discuss and plan for this reduction in City-
provided refuse collection services and to determine an appropriate amount of time for the
transition from public to private service, The City also will be conducting public outreach to the
affected Home Owner’s Associations in March and April 2011.

KEY STAKEHOLDERS AND PROJECTED IMPACTS:

City residents and businesses in general will benefit from the savings to the General Fund
realized from this reduction in discretionary refuse collection services and from the increased
revenue to the General Fund from additional franchise fee revenues. The City’s franchised
haulers will benefit from increased business opportunities. Approximately 14,200 residential
units which currently receive refuse and recycling collection services at no charge will no longer
receive that service.
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Chris Gonaver J4y M. Goldstone
Environmental Services Director Chief Operating Officer
CG/mlv-sb

Attachments: 1) List of Active Hold Harmless Agreements with the City of San Diego
2) Memorandum of Law dated October 23, 2009; Subject: Termination of Refuse
Collection Services Provided Pursuant to Hold Harmless Agreements;
Responsibility to Service NTC Naval Housing
3) Memorandum of Law dated July 19, 2006; Subject: Small Business Enterprise
Refuse Collection Requirement under People’s Ordinance



Attachment 1: Active Hold Harmless Agreements with the City of San Diego

29

30
31
32
33
34
35

Hold Harmless Agreements le)l:li; ¢ Collection Day g?;:?f;tl
POINTE DEL MAR 98 Monday 1
BARCELONA 177 Monday 1
CORAL COVE AT CARMEL DEL MAR 116 Monday 1
COROMANDEL 28 Monday 1
DEL CHARRO WOODS 53 Monday 1
DEL MAR HEIGHTS 147 Monday 1
DIEGUENOS (GENESEE HIGHLANDS #6) 91 Monday 1
EAST ROSELAND AREA 6 Monday 1
GENESEE VISTA and PLAYMOR LA JOLLA 220 Monday 1
HIDDEN VALLEY 37 Monday 1
LA JOLLA SOLEDAD WEST 140 Monday 1
LA JOLLA VILLAGE HOMEOWNER 419 Monday 1
LA JOLLA WOODS 76 Monday 1
MONTORO - LA JOLLA 28 Monday 1
RANCHO CON VISTAS 7 Monday 1
SEA POINT 238 Monday 1
THE GROVES AT CARMEL DEL MAR 74 Monday 1
TORREY PINEVjS[Lﬁ((}}}E{)TS (AKA SEA 180 Mon. d?y 1
VALENCIA 145 Monday 1
WOODLANDS NORTH 129 " Monday 1
WOODLANDS SOUTH 133 Monday 1
WOODLANDS WEST 126 Monday 1
WOODLANDS WEST II 117 Monday 1
PENASQUITOS TOWN HOUSES 68 Tuesday 1
PENASQUITOS VILLAS 516 Tuesday 1
SHADOW TREE 235 Tuesday 1
3545 LOWELL ST 1- Monday 2
3547 LOWELL ST 1 Monday 2
LARLLAKITA COMONCOUNCENOD [ iy | nivaey |
LOMA PORTAL COMMUNITY 219 Monday 2
MOUNT LA JOLLA CONDOMINIUMS 235 Monday 2
MOUNT SOLEDAD CONDOS 10 Monday 2
ORLEANS EAST CONDOMINIUM 48 Monday 2
SEA COLONY POINT 313 Monday 2
WINDEMERE 305 Monday 2




36
37

38
39
40
41

42

43

44
45
46
47
48
49
50
51
52
53
54
55
56

57

58
59
60
61
62
63
64
65
66
67
68
69
70
71
72

Hold Harmless Agreements Clil:lirtl t Collection Day g?;?:cl:
MADISON AVENUE VILLAS 27 Thursday 3
COLLWOOD PARK CONDOS 159 Friday 3
KENSINGTON PARK VILLAS 147 Friday 3

EASTGATE VILLAGE 57 Wednesday 4

6741 BENSON AV 2 Thursday 4

6760 AVIATION DR 1 Thursday 4

BONITA VISTA AK@(}S;AY TERRACE UNIT 211 Thigesday j
MASTER, KN?{%I%EEEA(})ERA(?I?(‘;? GREENS OF 615 Thutsday 4
AUTUMN HILL 79 Friday 4

RYAN MANOR 95 Friday 4

SEVEN OAKS 89 Tuesday 5

ALEMEDA CONDOMINIUMS 56 Tuesday 5
BERNARDO VILLA 83 Tuesday 5
BERNARDO VILLAGE GREEN UNIT #1 53 Tuesday 5
CANYON POINTE 42 Tuesday 5
CHAPALA 147 Tuesday 5

FAIRWAY HEIGHTS NORTH 65 Tuesday 5
FAIRWAY HEIGHTS SOUTH 43 Tuesday 5
FAIRWAY POINTE 125 Tuesday 5
FAIRWAYS VISTAS 56 Tuesday 5
LADERA BERNARDO 54 Tuesday 5

LAS Bmsﬁ%&iﬂﬁg S;ERNARDO 231 Tuesday 5
LAS FLORES 151 Tuesday 5

LOMAS BERNARDO 100 Tuesday 5

LOS RIOS 247 Tuesday 5

MASTERS HILL 199 Tuesday 5

MESA VILLAGE 541 Tuesday 5

RANCHO BERNARDO VILLAS 63 Tuesday 5
SCRIPPS RANCH ESTATES 213 Tuesday 5
SMOKE TREE - SCRIPPS RANCH 49 Tuesday 5
THE GROVE 149 Tuesday 5

THE VILLAGE WOOQDS 114 Tuesday 5
TIMBERLANE 150 Tuesday 5
TIMBERLANE II 139 Tuesday 5
WESTWOOD TOWNHOUSES 247 Tuesday 3
WOODCREST HEIGHTS 159 Tuesday 5
AMANTEA, HILL AND TIMMINS 97 Wednesday 6




73
74

75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99
100

101
102

BALBOA TOWERS 116 Wednesday 6
CANYON HAVEN 82 Wednesday 6
CANYON RIM 179 Wednesday 6
FRIARS VILLAGE 442 Wednesday 6
LINDA VISTA VILLAGE 221 Wednesday 6
NORTH RIM MISSION VALLEY 316 Wednesday 6
STONEHAVEN 150 Wednesday 6
THE BLUFFS OF FOX RUN 200 Wednesday 6
UNIVERSITY CANYON EAST 120 Wednesday 6
UNIVERSITY CANYON WEST 176 Wednesday 6
GOLFVIEW ESTATES 82 Friday 7
DEL CERRO HEIGHTS #2 and #4 68 Friday 7
MARIPOSA MISSION PACIFIC 209 Friday 7
SMOKE TREE - ADOBE FALLS 113 Friday 7
VILLA COLINA 91 Friday 7
VILLA MONTEREY CONDOMINIUMS 104 Friday 7
VILLA TIERRASANTA 44 Friday 7
CORONADO TERRACE #2 156 Thursday 8
FLAIR (AKA WHITNEY SUBDIVISION) 49 Thursday 8
GREENFIELD MOBILE CLUB 124 Thursday 8
HELENA MOBILE HOME PARK 154 Thursday 8
IMPERIAL PALMS TERRACE 70 Thursday 8
IRIS GARDENS 29 Thursday 8
LAS LOMAS MOBILE HOME PARK 89 Thursday 8
OCEAN BLUFFS MOBILE HOME ESTATES 110 Thursday 8
PACIFICA HILLS AKA AMERICANA 181 Thursday 3
CONDOMINIUMS
PALM TERRACE 128 Thursday 8
THE PARK CONDOMINIUMS 65 Thursday 8
VILLA LA ESPERANZA 32 Thursday 8
VILLAGE BY ROBINHOOD 222 Thursday 8




MARY JO LANZAFAME
ASSISTANT CITY ATTORREY

GRACE C, LOWENBERG
DEFUTY CITY ATTORNEY

DATE:

TO:

FROM:

SUBJECT:

OFPICE OF
1200 THIRD AVENUE, SUITE 1620

THE CITY ATTORNEY SAN DIEGO, CALIFORNIA 921014178

CITY OF SAN DIEGO TELEPHONE (619) 236-6230
FAX (619) 236-7215
Jan 1. Goldsmith
| CITY ATTORNEY . -
MEMORANDUM OF LAW
October 23, 2009

Chris Gonaver, Environmental Services Department Director
City Attorney

_ Termination of Refuse Collection Services Provided Pursuant to Hold
* Harmless Agrqqmen"gs;’ Responsibility to Service NTC Naval Housing

' INTRODUCTION

In connection with efforts to reduce General Fund expenditures, the Environmentsl
Services Department [ESD] has been reviewing refuse collection services it provides under
the People’s Ordinance, codified at San Diego Municipal Code seotjon 66.0127 [People’s
Ordinance]. One service under review is refise collection from residential properties accessed
from private streets and ways porsuant to agreements commonly referred to as “hold harmless
agreements.” You have asked whether the City may terminate these sgreements and, if so,
whether the decision to terminate requires City Council approval. You also asked whether the
City has a responsibility to collect residential refuse from the NTC naval housing development
which is located on federsl property. ¢ ' =5 P -

QUESTIONS PRESENTED

May the City terminate residential refuse collection services provided pursuant to
hold harmless agreements?

If'so, is City Council approval required to terminate these agreements?

Does the City have a responsibility fo collect residential refuse from the naval
housing development at NTC? ;

ATTACHMENT 3
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Mr. Gonaver L, 2 October 23, 2009

SHORT ANSWERS
1, Yes. The City may terminate service under the hold harmless agreements
‘by giving at least seven days advance written notice of termination,

2

No. The City Manager (Mayor) has anthority to terminate the hold harmless
apreaments,

3, No, The City should discontinue service to NTC naval housing unless
residents can place their refuse at the curb of & public street on collection
day in accordance with City collection requirements,

FACTUAL BACKGROUND

From 1964 through 1986, the City entered info agreements with property owners or
managers to provide City refuse collection services at no charge to certain residential properiies.
These properties were situated such that it was impractical for the residents to place their refuse
adjacent fo a public street for collection. This meant that, in order to provide collection services
to these residents, City trash trucks would have to travel over private property to access the
refuse conteiners.? These agreements were entered into as a courtesy at the request of residents
and on & case-by-case basis, after City staff was satisfied that collection operations could be
performed safely if certain service requirements were followed.” Typically, the agreements were
recorded with the San Diego County Recorder’s Office. o P Haglo

—

Under the agreements, the property owner or manager agrees to permit the City to enter
onto the described property for purposes of collecting refuse; abide by service requirements such
as pickup locations, routing, and scheduling established by the City Manager; and indemnify
the City. The agreements do not contain an express requirement that the City actually collect
refuse. Paragraph 4 of each agreement contains one of two slightly different termination cleuses:
(1) “This agreement may be terminated at any time upon the giving of seven (7) days’ written
notice of such intent;” or (2) “Said Agreement may be terminated at any time, upon the giving of
seven (7) days written notice of such- intent.” ¢

! See attached Exhibits A and B for samples of the hold harmless agreements.

* The practice of routinely entering onto private property to collect refuse had been discontimed in
1941. City Manager Report No. 86-293 dated June 13, 1986, p.2. ;

* See, e.g,, Memorandum from Deputy Director Rich Hays to Conncilmember Bill Mitchell
re Refuse Collection in Fairway Vista dated Noveraber 27, 1985; Memorandum from Deputy City
Attorney P, Rosenbawm to Councilmember Dick Murphy re: Tierrasanta Trash Pick-Up dated June
22, 1981,

* See attached Exhibits A and B.
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In 1986, the People’s Ordinance was amended by the voters. That amendment prohibiis
the City from entering into any further hold harmless agreements. Specifically, it states; “The
City shall not enter onto private property to collect refuse except in the case of public emergency
or pursuant to a hold harmless agreement in effect as of the date of adoption ofthis ordinance.”
SDMC § 66.0127(c)(3). Around that time, the City had experienced 2 proliferation of private
condominium complexes and planned residential developments with private streets which were
nol constructed to City standards and not designed with refuse collection in mind. One of the -
puzposes of the amendment was to limit the City’s liability by restricting service on private
streets and ways to those under existing hold harmless agreements.® s

ESD recently conducted field surveys of the hold harmless properties. These sorveys
reveal that the City currently is providing refuse collection services under 105 hold harmless
agreements to over 14,000 residential units, It appears that some of these uniis potentially could
be serviced from a public street in which case, even if the hold harmless agreement were
terminated for these units, they still could be eligible for City collection service if they could
satisfy other City collection requirements, These surveys also reveal that some adjacent
residences, outside the scope of the hold harmless agreements, whose containers could only be

accessed by private sﬁ'eqts, also are receiving City collection services.
1. TheCity May Terminate Service Under the Hold Harmless Agreements -

Because of the nature of the agreemients, we biiefly consider whether they implicate any
property interests. The agreements are essentially a tight of entry for the benefit of the owner
or tenant. They contain no language indicative of any intent to grant an interest in real property.
See, e.g., City and County of Sani Francisco v. Union Pacific R.R. Co., 50 Cal. App. 4th 987,
995 (1996). Neither do they create a covenant running with the land, See Cal. Civil Code
§§ 1460-1471. At most, they constitute a license, which simply authorizes one party to perform
acts an the property of enother with the owner’s permission. Golden West Baseball Co. v. City
of Anaheim, 25 Cal. App. 4th 11, 36 (1994). “[A] license does not create ar convey any interest
or estate in the real property; it merely makes lawful an act that otherwise would constitute a
trespass.” 6 Miller & Starr, Californin Real Estate § 15:2 (3d.ed. 2006); Jersen v, Kenneth I
Mullen, Inc., 211 Cal. App. 3d 653, 657 (1989). More likely, the relationship here is merely that
of invitee. See Jensen, 211 Cal. App. 3d at 658. In any case, no real property interest was created
from these agreements. : S R e ol

Next we note the peneral rule that, “[n]o householder has a vested Tight in the initiation or
continuation of a municipal service for disposal of waste. It is the householders’ duty to dispose
of household waste in a manner not violative of laws and ordinances prohibiting the maintenance

* City Manager Report No. 86-293 dated June 13, 1986, p.2.
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of nuisances and sefeguarding public health.” Silver v. City of Los Angeles, 217 Cal. App. 2d
134, 139 (1963); 14 Cal. Code Regs. title 14, § 17331 (providing that property owner or tenant
is responsible for removal of refuse from property at least once per week). While the 1986
amendment to the People’s Ordinance recogtized the hold harmless agreements, it did so only
for purposes of describing the limit on services provided via access over private streets, The *
infent was not to guarantee service under hold harmless agreements, but merely to acknowledge
that services would be continued “pursuant to” existing hold harmless agreements. SDMC

§ 66.0127(c)(3).5 R R ‘ 3 ¢t

The term “pursnant to"” means “in compliance with,” “in accordance with” or “according
to.” Black’s Law Dictionary 1272 (8th ed, 2004); Webster’s Third New Intemational Dictionary
Unabridged 1848 (1971). Thus, the residences served under the hold harmless agreements have
no right to service under the People’s Ordinance absent the agreements. SDMC § 66.0127(c)(3).
So, the peneral rule is applicable here, the language in the agreements will govern their
termination, and the usnal rules of contract interpretation will apply. See Golden West Baseball
Co,25Cal. App. 4that21, - . . . . . - - ;

As set forth above, the agreements provide that they are terminable at will by either party
upon giving seven days® advance written notice of termination, A provision that a contract may
be cancelled at the option of one of the parties by giving written notice for a period of time
before ceasing obligations under the confract is valid. Brawley v. Crosby Research Foundation,
Te., 73 Cal. App. 2d 103, 114 (1946); 14A Cel. Jur. 3d Confracts § 280 (3d ed. 2008), In order
to accomplish the termination, the terminating party must comply with the notice provision,
Black . City of Santa Monica, 13 Cal, App. 2d 4, 6 (1936); 14A. Cal, Jur, 3d Contracts § 280 (3d
ed. 2008). Thus, the City may lawfully terminate the hold harmless agreements by giving at least

seven days written notice of termination before it ceases collection services.”.

2. The M&nagl er {ﬁow.Mayor] has Authority to Terminate the Hold Harmless Apreements

The People’s Ordinance provides that: “[pJursuant to fhe ordinance duly adopted by the
City Council, the City Manager may then duly promulgate such rules and regulations as are
appropriate to provide for the collection, transportation and disposal of refuse.” SDMC
§ 66.0127(d). A primary purpose of this provision is to delegate to the City Manager authority
to regulate and manage refuse collection operations.? The crdinance granting that authority is
codified at section 66.0124 of the Mimicipal Code, which provides in part:

¢ City Manager Report No. 86-293 dated June 13, 1986, p.2; Transcript of C:ty Counci].haaring
of July 14, 1986, pp.1-6. S ' '

7 See Memorandum from Deputy City Attorney P. Rosenbaum 10 Councilmember Dick Murphy
re: Tierrasanta Trash Pick-Up dated June 22, 1981,

* City Atty MOL No. 2006-13 (July 19, 2006) p. § and authorities cited therein,
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The collection and subsequent transportation end disposal of refuse within
the City of San Diego is under the supervision of the Manager who shall
have power to promulgate rules and regulations reguiating such collection
and subsequent u-ansportatlon and dzsposal, mcludmg but not hm1ted to:

() Goilecuon routes and schedulmg and demguahon of d:spusal sm.tes ¢y
and limitations thereon; : ) e st

(b) Service standards and pickup locaﬁbns, Frvs

SDMC § 66 0124 Thus, the Manager (Mayor) has cnutml over thc managernent of refuse .
within the City.'?

This authority extends to the tennmahon of the hold harmlass ‘agreements. Accordmg to
City records, the hold harmless agreements were approved at the Department Director level,
That is, the services were furmshed at the City Manager's d:scretmn. They were not submitted
to the C;ty Council for approval.! Moreover, when the City Council intended to retain authority
to decide whether to furnish or eliminate service, it did so cxpressly For example, the extension
or elimination of refuse collection services to small businesses is expressly made subject to City
Council approval, See SDMC § 66.0127(c)(2).'2 The City Manager (Mayor) therefore has
authority to terminate these agraaments without City Council approval.

3, [The ng is Not chmred to Collect R@se at NTC Naval Housmg

Accnrdmg to City and SanGIS re.cords the streets over wh:ch City trash trucks must fravel
ta access the refuse containers at NTC naval housing are not publicly dedicated streets, nor is
this area the subject of a hold harmless agreement. The federal government owns the NTC naval
housmg parcel. According to the San Diego County Tax Assessor's records, it is labeled a
“military reservation.” While it could be argued that federal government property is not “private
property” under the People’s Ordinance and, therefore, not subject to tha prohibmon on '
collection from private propmy, that argumcnt laclcs ment. .

E-1

Section 66.0124 was formerly section 66.0117, adopted by Ordinance No. 0-11074 on May 31,
1973; amended by Ordinance. No. O-16816, adopted on Februmy 23, 1987, to add; “and
designation of disposal sites and anylimitations thereon” to the end uf subsection (g); amended
by Ordinance No. 0-18353, adopted on October 21, 1996 which made minor, nun~substantwe
revisions and renumbered i it to section 66.0124.

" City Atty MOL No. §7-46 (May | 1987), p. 2.
1 See Exhibits A&B; Footnoles 3 and 6 above; Emuil from Robert Epler dated Septeraber 3, 2009.

* Transcript of City Council hearing of July 29, 1986, pp. 5, 7-8 (City Council approval would be
required to eliminate service to small business),
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As explained above, the purpose of prohibiting City trucks from traveling over private
property to collect refuse is to limit the City’s liability to third parties for damage to private
streets and private property by keeping City trucks and City workers on City property or City
rights-of-way. The better-reasoned interpretation is that the _prohlbitmn against entering onto
private property applies to any property belonging to third parties, i.e., property that is not owned
or controlled by the City. SDMC § 66.0127(c)(3). This interpretation is consistent with the
reguirement in section 66.0127(a)(2) that all refuse be brought to the curb line of a public street,
ie,a City—conim]lad strect, or altematively, that a preneusb.ng hold harmless agreement be in
place in arder to be ehgihle for City collection services. In practice, small businesses receiving
City refuse collection services also are required to place their refuse at the curb of a public strect.
This practice further supports the notion that the City was attempting to limit liability related to
refuse collection by agreement or by keeping City resources off of third patty property. Finally,
the definition of “public property” in other sections of the Municipal Code is limited to City-
owned/controlled property. SDMC § 54.0202; see SDMC § 66.0102, Thus, Navy mstallanons
would consutute “pnvate propcrty" for  purposes of the People's Ordmance-. »

We are aware of verbal comments from former City staff that they undcrstood City reﬁzse
collection services would be prowdeﬁ at the NTC naval housing. However, a review of :
agreements and other records related to the NTC redevelopment project have revealed no written
agreement to that effect. In fact, the Navy was notified a number of years ago that, in order for
the City to continue collection, the streets would have to be dedicated in accordance with City
requirements. Howevea' efforts to reach agreement with the Navy on the street dedication were
unsuccessful and were ulumately suspended. In any event, any agr eement by the City to provide
refuse collection services to NTC naval housing would require the Navy to comply with the
People's Ordinance, The Navy has not done 80, Thus, the Ct['_\{ dces not ha\'e a respon51b111ty to
scmchTC naval housmg. £y

Pursuaut to San Diego Cxty Charter section 265(!:)(2), the Mayor hes authonty to enforce
all laws and ordinances of the City. Thus, in order to comply with the People’s Ordinance, we
recommend sending writfen notice forthwith to the appropriate Navy representative terminating
service to this development after 2 reasonable period of time, unless residents can place their
refuse at the curb of a pubhc street on collection day in accordance with City collection
reqmrcmants.

CONCLUSIDN

The Mayor may terminate sanrlce under the hold harmicss agreements by giving at least
seven days’ advance written notice of termination. Since the original hold harmless agreements
were recorded, it would be prudent to record the notices of tarmmahon as well.

The City does not have a responsibility to collect resﬁenﬁal refuse from ﬂw naval housing
development at NTC, In order to comply with the People’s Ordinance, the City should
discontinue service to NTC naval housing, unless residents can place their refuse at the curb of
a public street on collection day in accordance with City collection requirements.
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Finally, in order to comply with the People’s Ordinance, the City also should discontinue
service to those residences serviced from private streets adjacent ta, but hiot included in, the hold
harmless agreements, unless those residents can place their refuse at the curb of a public street
on collection day in accordance with City collection requirements,

JAN 1. GOLDSMITH, City Attorney

By

Grace C. Lowenberg
Deputy City Attorney

GCL:mb
Attachments:2
Exhibits A and B
{Sample Apreements)
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Refuse Collection Bivision
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THIS ;AGREEMENT is made by THE CITY DF SAN Di£GD. a municipal. corporation,
'MMme%waw M&NMMWWMMMMMAW

m%deALs

A. Byner of the Following 'ﬂescrihed praperty Jocated in the City of San
Diego has requestéd that City coidgct dnd dispose of refuse frram saad pruperty
as part of {:a«'byis 'mﬁise ‘CDT:IEBt‘I'Bh pmgram. -

-
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satd nefuse adjacent to a pu‘bhc streét For ca'l‘lec‘.l:mn.
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1. Fhe afdress and 'iega'l ﬁesﬂﬁp’c‘ian oF the pmpi;rty ‘a‘ﬁ&a::baﬁ hy »thqs
agreement avgs. bt 58-6f BernardoitieightsTnit:hos 25 ifi the Catinty GESan

State of Eaiiinma,,as.gemﬁapmwiﬂi?ﬁﬁmmmw B Becamber.aisaﬂ%@,:h&;ﬁm it
‘Official 'Recendﬁ -of smd{:nunty.., o3 ':a,--. SRS
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2 Upon execu.tmn and recnrﬂation of tiis @r&meni, the Reﬁuse te?ﬁecﬁon
Division of &he General Eerv:ices Departmeit of the: vﬁﬁpg mi’"ﬁan ‘Pisdo §s ‘hereby

given permission to entef upen said J:rxoperi:y For the-Purpose of cbllecting refuse.

-

(continued)
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3. Owner hereby agrees to indemnify, defend and hold City, its agents,
servants, employees and those acting thereunder free and harmless from any
and all liabilities, claims, demands, actions, losses or damages arising out
of injury to persons or damage to property resulting directly or indirectly
from the operation of City's equipment or property of owner or while traversing
any other property (except City streets, sidewalks or alleys) required to be
traversed in order to collect Owner's refuse, provided that this Hold Harmless
Agreement shall not apply in any case where City's agents, servants or
employees were negligent in such operation of City's equipment and such negli-
gence was the sole cause of any such’injury or damage.

4. This agreement may be terminated at any time upon the giving of
seven (7) days written notice of such 4intent.

5. City does not waive any rights, regulations or enforcements of its
. ordinances hereby. :

-6. Attachment(s) A, B are hereby incorporated into the body of this
agreement.

Dated: November 13, 1984

{name of corporation)

Ladera Bernardo Homeowners Association j

(continved)






OFFICE OF

THE RNE 1200 THIRD AVENUE, SUITE 1620
GRACE C. LOWENBERG i CITy ATTO Y SAN DIEGD, CALIFORNIA 92101-4178
{  TYCITY ATTORNEY CITY OF SAN DIEGO TELEPHONE (619) 236-6220
FAX (619)236-7215 -
Michael J. Aguirre
CITY ATTORNEY .
MEMORANDUM OF LAW
DATE: July 19, 2006
TO: | Elmer L. Heap, Jr., Envuonmental Servnces Du:ector _
FROM: City Attorney ; | .
SUBJECT: Small Business Enterprise Refuse Collecncn Reqmrement
Under People’s Ordinance
INTRODUC‘I‘ION

In connection w1tb the’ Envuonmanta’l Services Depa:iment’s [ESD] rc—engmeenng eff'ort,
questions have arisen régarding the level of small business refuse collection services the City is
______ required to provide for free under the People’s Ordinance, pursuant to Council’s authorization
" to collect such refuse. For decades, the City collected business refuse at no charge In 1981
" and again in 1986, the People’s Ordinance was amended by the voters to limit free collection
of business refuse, You have asked how to mterpret that limitation as described below. '

QUESTION PR'BSENTED

How should eligibility for small busmess rgﬁlse_ f;oﬂectlpn.sen'ices under the Péop_le's _
Ordinance be determined? 57 en

SIIORT ANSWER

The City Manager, now the Mayor, has the discrehon to establish criteria for detennmmg )
whether a business constitutes a small business entcrpnse eligible for free refuse collection
services under the People’s Ordinance. The exercise of that discretion must be guided by: -

(1) the purpose of the 1986 amcndmem ‘which was (o relieve the General Fund of the burden

of subsidizing refuse collection services for all businesses; (2) the basis of the small business
exemption, which was to preserve some financial assistance, in the way of limited free
cnllechon, to small businesses provided that Council approved; (3) the statutory limit on the
volume of refuse that may be collected from any single small business enterprise; (4) the
context within which the 1986 amendment was proposed and approved, which included the facts
that only 2 percent of all businesses were using City services at the time, equating to the daily
tonnage collected by two crews, and that small businesses were a subset of that percentage; and
(5) the general rules prohibiting arbitrary, oppressive, and unreasonable action, The City Council -
also may, by ordinance, entirely eliminate City refuse collection services to small businesses.

ATTACHMENT 5
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ANALYSIS

The People’s Ordinance [Ordinance] governs the collection, transporiation, and disposal
of Residential Refuse generated in the City of San Diego. SDMC § 66.0127. “Residential
Refiuse” generally means refuse normally generated by u residential facility within City limits
and placed at the curb line of a public street at designated times in approved containers, SDMC
§ 66.0127(a)(2). The Ordinance also prohibits the City from collecting Nonresidential Refase,
“except that Nonresidential Refuse from & small business enterprise may be colilected by City
Forces if suthorized by the City Council and limited to once a week service in an amount no
greater than one hundred fifty percent (150%) of the refuse generated by an average City
residential dwelling unit. There shall be no City fee imposed or charged for this service by
City Forces. .. .” SDMC § 66.0127(c)(2). _

What constitules a small business enterprise is unclear, The phrase “small business
enterprise” is defined in the Ordinance as: “a commercial establishment providing sales and
services to the public and licensed or taxed by the City.” SDMC § 66.0127(2)(6) (formerly
SDMC § 66.0123(a)(vi)). While that definition gives meaning to the phrase “business
enterprise,” it does not give any meaning to the word “small,” which modifies that phrase.

The inclusion of the word “small” implies attributes distinct from other business enterprises.
Yet, the definiition does not include any distinguishing features such as total amount of waste
generated, number of employees, gross reyenue, market share, or any other characteristic by

" which to distinguish a small business enterprise from any other business enterprise. Moreover,
the word “small” is not defined in the Ordinance. In addition, it is not defined in the general
definitions contained in sections 66,0102 or 11.0210 of the San Diego Municipal Code [Code].
Finally, other sections of the Code which mention small businesses either were enacted afier
1986 (See SDMC §§ 22,3603, 31.0301(g)), so their definitions are not relevant, or do not contain
a definition of small business. See SDMC §§ 26.06, 54.0208(d). Thus, an ambiguity exists in the
statufory language. ‘ "o

‘When called upon to resolve statutory ambignities, courts have employed various fules
of statutory interpretation. Castaneda v.-Holcomb, 114 Cal. App. 3d 939, 942 (1981). Paramount
among those is the rule that a statute should be interpreted so as to effectate its purpose, i.e.,
the object to be achieved and the evil to be prevented. People v. Cruz, 13 Cal. 4th 764, 774-75
(1996); Harris v. Capital Growth Investors XIV, 52 Cal. 3d 1142, 1159 (1991); Industrial Risk .
Insurers v, Rust Engineering Co., 232 Cal. App. 3d 1038, 1042 (1991)(citations omitted). That
purpose is determined initially by the langnage used in the statute. Cruz, 13 Cal. 4th at 775; )
Industrial Risk Insurers, 232 Cal. App. 3d at 1042. Each word should be given its plain meaning,
unless the word is specifically defined in the statute. Cruz, 13 Cal. 4th at 775, Halbert's Lumber,
Inc. v. Lucky Stores, Inc., 6 Cal. App. 4th 1233, 1238 (1992). “{1]f possible, significance should
be given to every word, phrase, sentence and part of an act in pursuance of the legislative
purpose.” Cruz, 13 Cal. 4th at 782 (citation omitted).’ ' '

! Administrative interpretations of a statute also deserve consideration if specific expertise
in the subject matter is relevant to the interpretation and/or il factors indicate the agency’s
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P

If the meaning is unambiguous, then the language controls, unless a literal interpretation
would lead to an absurd result or a result inconsistent with the legislative purpose. Cruz, 13 Cal.
4Ath at 782-83; Halbert’s Lumber, Inc., 6 Cal, App. 4th at 1239; Castaneda, 114 Cal. App. 3d at
942, If the meaning is in doubt, the courts will look to the legislative history. Halbert's Lumber,
Inc,, 6 Cal. App. 4th ai 1239. If that review does not entirely resolve the ambwmty the court will
interpret the statute so as to give il a reasonable and common sense meaning consistent with the
spparent purpose and intent of the lawmakers ant_i taking into cousx_deraucn the consequences
ﬂnwing from a particular interpretation, so that, in application, the interpretation will result in
wise policy rather than mischief or absurdity. City of Costa Mesa v. McKenzie, 30 Cal. App. 3d
763, 770 (1973); Industiial Risk Insurers, 232 Cal, App. 3d at 1043. Moreover, statutes are
presumed to be vnlld, and liberal effect is gwen to the legislative intent when possible.
Reasonable certainty under the circumslances is al] that is required, not mathematical precision.
United Business Com. v. City of San Diego, 91 Cal. App. 3d.156, 176 (1979). Statutes must be
upheld unless they are “clearly, pnsmvely. xm_d unmlstakably_" pnconstxtuﬁonal Jd, at 176

Because the People's Ordinance is ambiguous with regard to the meaning of the phrase
small business Bntez]nnse. the historical records leading to the 1986 amendment were rawewcd
‘The resulfs of that review follows.

Historical Backggound‘

Prior to 1981, the 1919 People's Ordinance rcqmred the City to collect all refuse
generated within City limits. Because there was very little commercial/industrial refuse
generated in San Diego when the Ordinance was first enacted in 1919, it made no distinction
between residential, commercial or other refise,® nor dld it dlstmgu:sh between small, medium,
and large businesses in any fashion. As a practical malier, by’ 1981 the City was collecting all
residential refuse, but very little commercial/industrial refuse.? Commerclalhndustnal refuse

inlerpretation is correct. The latter requires a showing of careful consideration by senior
officials, consistent application over time, and interpretation contemporaneous with the
enactment of the statule. Yamaha Corp. of America v. State Bd. of Equalization, 19 Cal. 41h
1, 11-13 (1998). Responses to inquiries of staff indicate that no written guidelines exist for
determining which businesses ¢onstitute a “small” business under the People’s Ordinance,
Rather, refuse crews have applied a two container limit 1o businesses. Two containers
generally conforms to the waste volume limitation imposed by section 66. 0127(c)(2). But,
even that guideline has not been apphed cnnsxstcntly over time. Thus, referance to an
administrative interpretation would not be useful in this case.

? 1981 Ballot argument in favor of Propusmon F amending Peop]e s Ordinance to pravide for
limited commercial/industrial refuse collection, among other things. (Voter malerials may be
considered in delermining inient. Cruz, 13 Cal. 4th at 773, n.5.)

* City Manager's Report No. 81-284 (July 1, 1981) at 2, (Committee reports and other reports
may be considered in determining intent, Cruz, 13 Cal, 4th at 773, n.3.) o
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was collected almost entirely by private haulers.* Moreover, while the Ordinance requxred
the City to impose a tax for refuse collection, transporiation and dlsposal the City never did.5 |
Rather, those services tradmonaily were funﬂed by the General Fund -

In 1981, thc Caty wanted to formally hrmt the refuse the City was required to collect.
Three reasons were given: (1) it was felt that the City should not and did not have 2 duty to
collect and dispose of commercial refuse on a weekly basis as was the case for residential refuse;
(2) if the City were required to collect this type of refuse, the cost to the general fund would
double in the first year of such collection; and (3) if tba City collected commercial refuse, the
commercial refiuse haulers would go out of business.” Hence, an amendment to the People's
Ordinance was proposed to both reaffirm free residential refuse collection and limit the amount
of weekly commercial refuse service to specific quantities.® In other words, the purpose was to
put 2 fair Jimit on the amount of refuse collected from commcrma]fmdusmal estab]:shmcnts, with
any Tugher level of service to be paid for by those establishments.”

Three versions of the pmposed 1981 amendment to the People's Ordinance were found
They are as follows:

Version 1:  Section 14. Notwithstanding any provisions of this Ordinance to
the contrary, the City Council may by ordinance, -establish rules and
, regulahons for the collection, transportation, and disposal of City refuse
"in the City of San Dmgo, in order to protect the health and safety of the
. residents of the City and to ensure the provision of efficient and
effective waste management services. Such rules and regulations may
include limitations on the qzmnuties of commercxal wastes and mduslnal
wasles collected by the City ..

LR

(B) Such rules and regulations shall include limitations on the
quantities of commercial and indusirial wastes collected and

in no event shall the City collect from any single commercial or
industrial waste enterprise generating more than 150% of a
ypical city residential dwelling unit.”

(Emphasis added)

41981 Ballot argument in ‘favor of Proposition F amending People's Ordinance to provide for
limited commercial/industrial refuse collection, among other things.

5 City Manager's Report No. 81-284 (July 1, 1981)at 2,
S1d.

"Id.

8 1d. at 1-2.

~ ® 1981 Ballot argument in favor of Proposition F amending People's Ordinance to provide for
limited commercial/industrial refuse collection, among other things.
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Version2:  Section 14. Notwithstanding any of the provisions of this People’s .
Ordinance to the contrary, the City Council may by ordinance,
establish rules and regulations for the collection, trans;:oriahon,
and disposal of City refuse in the City of San Diego in orderto
protect the health and safety of the residents of the City ; and to
ensure the provision of efff cient and effective waste management g,

‘services. Such rules and regtﬂanons may include Jimitations on the
quantities of commermal wastes and mdusmal wastes callected by .
. theCity .. ' :

(Emphasns added.) Nn ﬁlrther limits on commemml/mdusmal
wnste collactmn are found in thxs version.

Version3: “Section 14. Not\mthstandmg any provisions of this Pcople s
. Ordinance to the contrary, the City Council may by ordinance;,
establish rules and regulations for the collection, transportation,
- -and disposal of City refuse in the City of San Diego in order to
-protect the health and safety of the residents of the City and.to- -
. ensure the provision of efficient and effective waste management
- services. Such rules and regulations shall not include any fees for -
the collection, transportation or d:sposal of residential waste * -~ - -
ge.ncratfsd \mthm the Clty uf San D1ego

" Such rules and regulatmns shall mclude Imu!ations on the -
quantities of commercial wastes and industrial wastes collected,
‘with the City in ro event collectmg from any single cammercm! or
" - industrial enterprise waste in an amouwnf greater than one hundred
* fifty percent (150%) of the wastc generated by an avcrage Clty
residential dwelling unit. .

. (Emphasis added.) No further limits on commercmlfmdusmal o
. waste collection are found in this version. 5 g b,

Version 1 clearlylimits commercial waste collecticn to thcse enterprises which generate
no more than 150 percent of the waste generated by the average City household. However,
Version 3 was the one submitted to and approved by the voters in the election of November 3,
1681. The 1981 collection limitation applied to all commercial/industrial businesses without
distinguishing amongst them as to size, number of employees, amount of refuse generated, gross
revenues, market share or otherwise. Moreover, the language used both in the approved
amendment to the ordinance and in the related documentation describing it all indicates that the
limitation was a limitation on the amount or volume tabe cnllected ~noton the type or sme of the
businesses from which it would be collected.'®

1 See 1985 City Att’y MOL 75 .
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The 1986 Amendment

In 1986, the City Manager propased additional amendments to the People’s Ordinance.
The proposal included entirely eliminating all nonresidential refuse collection, which included
commercial and industrial waste collection, without regard to the size of the busjness.!! The
basis for this recommendation was to help contain costs as the City continued to grow, The
Manager noted that “[m]ost commercial businesses . . . have already tumed to private trash
haulers for addilional or exclusive service. The remaining businesses account for 2 percent of the
Refuse Collection Division's total tonnage. On a daily basis, this translates to approximately the
tonnage collected by two crews and represents, in our view, a subsidy of commercial activity.”*

The tape recordings of the July 28 and 29, 1986, Council hearings on this matter reflect
only three speakers, all of whom claimed to be from the small business association or small
business owners, and who opposed the elimination of small business refuse collection.
Unfortunately, the discussion did not include any mention of what constituted a small business
or exactly which small businesses were receiving City collection service. Moreover, it is not
evident from the tapes that the Council had mny clear understanding of which businesses received
the service and which of those were considered small businesses. What is clear is that the
Council did not intend to change the status quo with respect to those small businesses who were
then receiving City collection services.”® =~ . § . ¥t . ey :

At the conclusion of the hearing, the Council voted to prohibit the collection of business

 refuse by City forces, except for a limited amount of refuse generated by small businesses.

Specifically, the Council voted to revise the Manager's proposed amendment fo add (1) the
cuirent definition of “small business enterprise” and (2) the current provisions for Council-
authorized City collection of nonresidential refuse generated from a small business enterprise
in an amount no greater than 150 percent of the amount of refuse generated by the average City

residential dwelling unit."

The 1986 Council discussions also suggest that the Council bad teken affirmative action
after the 1981 amendment to the People’s Ordinance to authorize small business refuse
collection; however, the 1981 amendment did not require such authorization and no record of it
has been found. In any event, Council authorization to collect small business refuse is apparent
from the July 29, 1986 Council hearing. ' ' s R

The proposed amendment approved by the Council in July 1986 became Proposition C
on the ballot for the November 4, 1986 election. The argument in favor of Proposition C stated:

" City Manager's R’eport No. 86~293 iiune 13, 1986) at 2 and attached draft ordinance at 2. ‘

12 Id.
™* Tape recordings of City Council hearings of July 28 & 29, 1986.

'_' ¥ Tape recording of City Council hearing of July 29, 1986; July 30, 1986 memo to Mayor

& Council from City Attorney; July 30, 1986 memo from City Clerk to City Altorney.,
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This Proposition will eliminate the antiquated language and unreasonable
requireraents of the “Pcople & Ordinance™ and continue to give cily residents
weeldy curbside service at the public rights-of- -way on a no-fee basis. It will
also allow small businesses to be provided this service on a similar basm, '
limited to an amount no greater than 150% of tha refuse generated hy an .
average resxdenha] dwd]mg i :

This Pruposmon gwes the Clty Couucll the abmty to maLa the demsmns

that are necessary for the efficient and cost effective collection, ;

transportation and d;sposal of refuse vnder modern requirements, and allows
. the City Manager to issue rules and reguiahons for thc efﬁcxent operauon of

this system sl ,

The Ballot Argument is signed by the Mayor, City Council, aud Cxty Ma.nager

Cumpanng the text of the 1981 version of the People 5 Drdmance to the 1986
amendment, it is apparent that the former allowed for refuse collection from all businesses up to
a certain volume of waste, while the latter was an attempt to further limit service to businesses.
The historical records clearly'indicate that by 1986 the Cily intended to eliminafe free refuse
collection services for businesses, except for limited collection for small bumnesses However,
those shed little light on what was meant by & “small” business enterprise.'® So, both the -

legislative intent and the statutory language are ambiguous on that point. In cases where peither - :

the language nor the legislative intent are entirely clear, the statute should be inferpreted so asto .
make it reasonable, practical, in accord with common sense, and avoid an absurd result.
Halbert sLumber Inc., 6 Cal App 4th at 1236 1739 ' g :

Appiymg the ru]es of statutory constnmuon hcre, 1t is apparent that some meaning must
be attributed to the word “small” in order io effectuate the purpose and intent of the 1986
amendment. The rules tell us that each word must be accorded its plain menmng and not treated
as superfluous. That rule is particularly relevant here. If no definition is given to “small,” then
no limitation on business collection will have been effectuated by the 1986 amendment, and all
businesses City-wide would be entitled to free City collection services. This result would be
contrary to the ¢learly expressed intent of the Council and the voters to further limit free
collection services to only certain types of businesses. The dilemma is in discerning a precise
meaning for “small,” when few clues have been provided. However, the rules tell us that when
areview of the language and the intent do not entirely resolve an ambiguity, the courts will take
a reasonable and common sense approach consistent with the apparent purpose and intent, and
which, in application, will result in wise polmy ralher than mischief or absurdlty Such &an
approach presents itself here. : . & o 3

A request was made of the Depariment regarding whether it could reconstruct any information
about which small businesses were receiving City collection services in 1986, with the idea
that some criteria might be pleaned from that information which could be apphed today
However, accarding to the Department, sich records do not e;ust )



Mr. Heap v ' -8- g uiy 19, 2006

The 1986 City Manager's Report explained that: ““Another benefit of revising the ordinance
is that rules and regulations involving the day to day collection and disposal metheds could be
adjusted by the City Manager. This would enable the Manager fo adjust to modem technology
and/or emergencies as they evolve.”'® The bailot materials also explained that the amendment
would allow the City Manager to establish rules and regulations for the efficient operation of the
refuse callection system.'” This change was a significant departure from the 1981 version which
reserved to the Council the authority to establish such rules and regulations.'® The ordinance
granting that authority to the City Manager is codified at section 66.0124 of the Code. It provides
in part: “The collection and subsequent transportation and disposal of refuse within the City of
San Diego is under the supervision of the Manager who shall have the power to promulgate rales
and regulations regulating such collection and subsequent transporiation and disposal, including
but not limited to . . ., (b) Service standards . . . ." Based on this language, it is reasonable to
coriclude that the City Council intended to delegate to the City Manager the discretion to define
what constitutes a “small” business eligible to receive free City services. 1

‘Delegation of Authorily i TS - o : |
That conclusion is consistent with the statement, made in both the Manager’s Report and
the Ballot Argument described above, that one goal of the 1986 amendment was to give the

Manager greater discretion in regulating refuse collection. Moreover, suppoxt for this position is
found in another aspect of the People’s Ordinance, specifically the requirement that in order to

' beeligible to receive City refuse collection services residential customers must place their refuse o

* in en “approved” container. Like the word “small,” the word “approved” is not defined in the
People’s Ordinance or elsewhere in that Chapter. Instead, what constitutes an “approved”
container historically has been defined by the Manager. Similarly, defining what constitutes a
“small” business eligible for free refuse collection services is also within that realm of discretion.

This delegation of discretion is not inappropriate. While it is a well-established rule that
legislative power is nondelegable, there are equally well-established Limits to the scope of that “
tule. Kugler v. Yocum, 69 Cel.2d 371, 375 (1968). Legislative-power may be delegated as long -
as the legislative body resolves the fundamental policy issue and ensures safeguards are in place
to avoid an abuse of the delegated responsibility. Id. at 376-377; Wilkinson v. Madera '
Community Hospital, 144 Cal, App. 3d 436, 442 (1983)." Those safeguards usnally take the
form of a sufficiently articulated purpose or policy which provides some standard which the

' City Manager's Report No. 86-293 (June 13, 1986) at 3 and attached draft ordinance at 2.

17 See Sample Ballot for Navember 4, 1986 General Election, Proposition C.

"* 1981 version of People’s Ordinance, SDMC § 66.0123, Section 14.

 In reviewin g the legality of a rcgu'Iaﬁbn adoﬁted pursuant to a delegation of legislative
authorily, judicial review is limited to determining whether (1) the regulation is within the

scope of authority conferred; and (2) the regulation is reasonably necessary to achieve (he
purpose of the statute. Yamaha Corp. of America, 19 Cal. 4that 11. -
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administrative officer must observe in exercising the delegated discretion. ** “The essential
requirement is the Legislature’s specification of a standard — an intelligible principle to which
the person or body authorized to [administer the act] is directed to conform’ [citation] - but it
may leave to the administrative agency the precise determination necessary to bring the standard
into operation,'” Times Mirrer Co. v. City of Los Angeles, 192 Cal. App. 3d 170 ]8‘8 (1987),
quoting El Dorado Oil Works v. McCoIgan, 34 &al, 2d 731 (1950).

The essentials of the legislative ﬁmctwn are the determination and
formulation of the legislative policy. Generally speaking, attainment
of the ends, including how and by what means they are to be achieved,
may constitutionally be left in the hands of others. The Legislature
may, after declaring a policy and fixing a primary standard, confer
upon executive or administrative officers the “power to fill up the
delails” by prescribing administrative rules and regulations to

promote the purposes of the legislation and 1o carry it into effect .. ..

Kugler, 69 Cal. 2d at 376. Safeguards may be implied from the purpose of the ordinance. I re
Petersen, 51 Cal. 2d 177, 185 (1958), Wilkinson, 144 Cal. App. 3d at 442. Moreover, the law
xmphes a réquirement that the'administrative agency will properly perform its public duty and
not act in an arbitrary or oppressive manner. i re Petersen, 51 Cal, 2d at 185. Further, the law
implies a requirernent that the rules and regulations developed pursuant to the delegated

o authority will be reasonable. Wilkinson, 144 Cal. App. 3d at 444.%°

With respect to business refuse collection, the Council and the voters clearly intended
to limit free collection services to small businesses only. In fact, the amendment authorized
the Council to entirely eliminate this service to small businesses. Thus, they resolved the
fundamental policy issue. The purpose of this amendment was to relieve the General Fund,
i.e., the taxpayers, of the economic burden of subsidizing refuse collection services for all
businesses, while sti]l preserving some financial assistance, in the way of limited free collection,
to small businesses provided thal the Council approved, The Council adopted the small business
exemption specifically in response to opposition by the small business association and member
businesses. The City Manager's Repon explains tha! only 2 percent of businesses within the City
were receiving City collection services at that time.?' It is reasonable to assume that small
businesses were a subset of that number. That level of service equated to the tonnage collected
by two crews on a daily basis. Jd. The purpose of the business exclusion, the basis for the small
business exemption, and the context within which the amendment was proposed and approved,
all as described above, together with the safeguards implied by 1ew, supply adequate standards
to guide implementation of the fundamental policy to offer free collection services to small
businesses only. Thus, the City Manager, now the Mayor, has discretion to “fill up the detai]s”
by establishing rules and regulations to implement that policy.

20 For additional discussion of the legislative delegation issue, see 1998 City Aty MOL 0337.
- *! City Manager’s Report No. 86-293 at 2,
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CONCLUSION

The City Manager, now the Mayor, has the discretion to establish criteria for determining
whether a business constitutes a small business.enterprise eligible for free collection services
under the People’s Ordinance. The exercise of that discretion must be guided by the purposes of
the 1986 amendment to the Ordinance, the basis for the small business exemption, the limitation
on volume which may be collecled from any single small business enterprise, the context within
which the 1986 amendment was proposed and approved, and the general rules prohibiting.
arbitrary, oppressive, and unreasonable action, To the extent such criteria do not exist in writien
form or ini a single document, it would be advisable to issue & waste management regulatmn

which incorporates all the criteria into a single document.
Finally, in evaluating re-enginegﬁng options, it is important to keep in mind that providing

refuse collection services to small businesses is discretionary with the City Council. The Council
may, by ordmance. ehrmnatc City reﬁxsc col!ectmn to small busmesses altagether
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